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Gurrent Dopics. 


HE Avsany Law Journat is indebted 
to Judge Amos M. Thayer, of the 
United States Circuit Court of Appeals, for a 
copy of the opinion recently handed down by 
that court, in the now somewhat celebrated 
case of Hopkins et al. v. The Oxley Stave 
Company. This opinion, to which reference 
was made in last week’s issue, is now given 
in full in this number, in advance, it is be- 
lieved, of any other publication, and is of the 
highest interest and importance to the pro- 
fession. It is clear, well-reasoned and, we 
think, entirely sound. The dissenting opin- 
ion of Judge Caldwell, in which he holds, 
substantially, that the boycott is a legal 
weapon, if used “in a peaceable and orderly 
manner,” is very lengthy, comprising twenty 
large printed pages. A careful perusal of it 
does not, in any way, alter our previous con- 
viction, formed after reading the synopsis 
which was published in the newspapers im- 
mediately after the decision was announced, 
that the dissenting opinion is unsound, enun- 
ciating a doctrine not only dangerous in the 
highest degree to the rights and liberties of 
the people, but one to which the highest 
courts of the land would never give their 
assent. 


The latest report from Washington is to 
the effect that the President has offered the 
appointment to the Supreme Bench, to fill 
the vacancy caused by the resignation of Jus- 
tice Field, to Attorney-General McKenna, 
who has accepted. Justice Field’s resigna- 
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tion took effect on the Ist inst. The attor- 
ney-general is understood to be .closing up 
his work in the department of justice, pre- 
paratory to taking his seat on the Supreme 
Bench, while the President is forced to make 
choice of a successor of the distinguished 
Californian. It is the gossip at Washington 
that Judge Wayne, of California, will be the 
man. The President and Mr. McKenna are 
old and intimate friends, having served to- 
gether on the Ways and Means Committee 
of the House of Representatives, and when 
the chief executive took Mr. McKenna from 
his life position on the Circuit Bench, to be 
attorney-general, it was with the understand- 
ing, so it is said, that when Judge Field re- 
tired Mr. McKenna should succeed him. 
There can be little doubt of confirmation by 
the Senate, although some opposition is ex- 
pected on the part of a small but active fac- 
tion who insist —- doubtless without any rea- 
son except their own imagination — that 
Judge McKenna is a “ corporation judge.” 
By nearly every one else he is conceded to be 
able, honest, independent and impartial, 
looking at every question which comes be- 
fore him in a cold, judicial way. His acces- 
sion to the Supreme Court of the United 
States will be a notable event, and it will cer- 
tainly add strength to a tribunal already con- 
ceded to be one of the ablest in the civilized 
world. The appointee is thus pleasantly de- 
scribed by a newspaper correspondent: 

“ McKenna is short and slight, with the 
pale face and expression of a scholar, but 
vigorous and active and very good looking. 
His silky auburn hair and short beard are 
turning gray, but his blue eyes are as bright 
as ever, and he walks and talks like a much 
younger man. He is quiet, modest and 
courageous; a good speaker, and a good 
writer, in the judicial style. He is very pop- 
ular with public men and has many warm 
friends, among whom are most of the Su- 
preme Court justices. He has a pleasant 
home on California avenue here, where he 
lives in great happiness with his interesting 
family.” 

Mr. McKenna furnished the following au- 
tobiography to the last edition of the Con- 
gressional Directory: 








398 


THE ALBANY LAW JOURNAL. 








Joseph McKenna of San Francisco, Cal., 
attorney-general, was born in Philadelphia, 
Pa., Aug. 10, 1843; attended St. Joseph’s 
College of his native city until 1855, when he 
removed with his parents to Benicia, Cal., 
where he continued his education at the pub- 
lic schools and the Collegiate Institute, at 
which he studied law; was admitted to the 
bar in 1865; was twice elected district attor- 
ney for Solano county, beginning in March, 
1866; served in the lower house of the legis- 
lature in the sessions of 1875 and 1876; was 
elected to the 49th, soth, 51st and 52d Con- 
gresses; resigned from the last-named Con- 
gress to accept the position of United States 
circuit judge, to which he was appointed by 
President Harrison in 1893; resigned that 
office to accept the place of attorney-general 
of the United States in the cabinet of Presi- 
dent McKinley. His appointment was con- 
firmed by the Senate March 5, 1897. 





The recent detention of six Turks, by New 
York immigration officials, on the ground 
that the law excludes them as polygamists, 
raises a nice question under our immigration 
laws. The subjects of the Sultan, referred 
to, wish to become farm laborers, their ob- 
jective point being Michigan. When asked 
by the inspector if they believed in the 
Koran, their reply was, of course, in the af- 
firmative, for all good Turks do. Being 
asked further whether they believed in the 
Surah of the law where the prophet tells the 
faithful that they may marry by twos, by 
threes, or by fours, of course they replied 
again in the affirmative. The Turks were 
then told that they could not enter the 
United States, the law distinctly declaring that 
a polygamist cannot become a citizen of the 
United States by adoption. It is argued by 
the immigration officials that a believer in 
the Koran is necessarily a polygamist. On 
the other hand, it is claimed by the Turkish 
Consul that the United States do not intend 
to discriminate in their immigration laws 
against religions; that they do not forbid 
Mormons to believe in polygamy — what 
they do is to forbid them to practice it, and 
they punish them if they do. It is therefore 
claimed that, no matter what they believe, if 








they have no intention to violate the laws of 
the United States they are entitled to enter 
the country. Whether these detained Turks 
are polygamists within the meaning of the 
law is not certain, and the question will have 
to be decided by the courts. It will hardly 
be claimed that in passing the laws referred 
to Congress intended to exclude those be- 
lievers in the Koran who do not practice or 
intend to practice what they profess to be- 
lieve; and the intent of Congress will be, of 
course, the controlling consideration with the 
courts. If these six Orientals make declara- 
tion in proper form, that they will not prac- 
tice polygamy, it seems right that they should 
be given entrance. In other words, the 
courts, it seems to us, are likely to make a 
distinction between theoretical and practical 
polygamy. 


A somewhat remarkable case, and one 
which well illustrates the diversity and diffi- 
culty of the questions brought before that 
tribunal for adjudication was argued in the 
New York Court of Appeals last week. It 
involves the question whether the adjudica- 
tion by a court of the Roman Catholic 
church of a controversy is a bar to a civil ac- 
tion in the regularly constituted courts of the 
State of New York. In the case to be con- 
sidered, for the facts of which we are in- 
debted to the Albany Argus, both of the 
lowcr tribunals, the Supreme Court, Special 
Term, and the Supreme Court, Appellate 
Division, decided that such a religious court 
is, in its nature, ecclesiastical only, and has 
no jurisdiction to determine the civil rights 
of parties, and is no bar to action even by 
priests of that church in a civil court. 

The question comes up on the appeal of 
the Rev. John S. Baxter, a priest in the dio- 
cese of Brooklyn, from a decision of the 
Metropolitan Court of the Arch Diocese of 
New York, presided over by the vicar-gen- 
eral of the Roman Catholic church, rejecting 
his application for reinstatement to his parish 
and for an award of $6,665 salary alleged to 
be due him, and also from the judgment of 
the apostolic delegate at Washington, affirm- 
ing that decision. 

Rev. Father Baxter, a priest in the diocese 
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of Brooklyn, was assigned by Bishop Laugh- 
lin to duty in the mission church at Babylon, 
on the 1oth of September, 1885, at the usual 
salary of $1,000 per year. All the funds of 
the church were turned over to the bishop, 
who, it is alleged, guaranteed the payment 
of the salary. In 1892, Father Baxter, be- 
cause Of physical disability, following a se- 
vere attack of grip, was relieved from duty, 
and at this time there was a balance due him 
of $5,598. In December of the same year, 
recovering somewhat, he was assigned to 
duty at St. Mary’s hospital, Brooklyn, with 
a promise, as he alleges, that he should re- 
tain his pastor’s salary and be sent back to 
his old charge. In 1806, after having re- 
ceived only $300 per year for service in the 
hospital, and the Rt. Rev. Charles E. Mc- 
Donnell having succeeded Bishop Laughlin, 
he brought his case to the attention of the 
Metropolitan Court of the Arch Diocese of 
New York. The complaint asserts that 
while the case was in this ecclesiastical court, 
and while he was still suffering in health, he 
was induced by the vicar-general, who pre- 
sided, to sign a release for $1,500 of his en- 
tire claim of nearly $7,000. Upon his sign- 
ing he was given the: money, but was not 
restored to his parish. He appealed to the 
apostolic delegate at Washington, but the 
appeal was dismissed. 

He then took the case into the State 
courts, and the defense interposed by the 
Roman Catholic prelates was that the plain- 
tiff had admitted that such Metropolitan 
court had jurisdiction over him, and that, be- 
ing a member of the Holy Roman Catholic 
church and subject to the rules, laws and 
disciplines of that church, he was subject to 
the jurisdiction and adjudication of that 
church. 

The Supreme Court, Special Term, held 
differently, and Judge Bradley, writing the 
decision for the Appellate division on the 
same lines, said: “ Beyond the question of 
doctrine, discipline or church government, 
there can be no recognition in this State of 
the jurisdiction and judicial power of any 
ecclesiastical court. The question of civil 
rights of persons relating to themselves per- 
sonally or to property, whatever may be the 





relation to church organizations, are subjects 
of adjudication in the civil tribunals exclu- 
sively. * * * Judicial notice will be 
taken of the fact that it was not a court cre- 
ated or organized pursuant to any law of the 
State of New York, but was one that could 
not by virtue of any law be created within 
the State. It appearing that the alleged tri- 
bunal in its nature is ecclesiastical only, it 
cannot be assumed, that it, as such, had jur- 
isdiction to determine the civil rights of the 
parties; but judicial notice must be taken to 
the contrary.” ; 

Upon this decision Father Baxter was al- 
lowed to bring action in the civil court and 
from this: Bishop McDonnell appeals to the 
Court of Appeals. 





A very interesting case involving the lia- 
bility of an inn-keeper for the loss of a bi- 
cycle, the property of one of his guests, 
which had been left in the charge of one of 
the landlord’s employes, was decided re- 
cently at the Luton (Eng.) county court, His 
Honor, Sir Alfred G. Marten, delivering the 
judgment of the court. The plaintiff, H. W. 
Mathias, had journeyed from St. Albans to 
Luton on his bicycle and put up at the 
George hotel, kept by the defendant. Ar- 
riving there shortly after noon, he placed the 
wheel in charge of an attendant of the hotel, 
and the latter put the machine, with many 
others, in a shed in the yard attached to the 
hotel. After partaking of luncheon, and 
paying the bill therefor, the plaintiff returned 
to the shed, intending to resume his journey, 
when he discovered that his bicycle was miss- 
ing. The court found that there was no negli- 
gence on the plaintiff’s part conducing to the 
loss. It was contended for the defendant 
that he did not receive the bicycle into his 
care, and that assuming him to have so re- 
ceived it, he received it as a bailment for 
which he was not liable unless shown to be 
negligent; and that no such negligence was 
proven., The court thought it plain that the 
only relation which existed between the par- 
ties was that of landlord and guest, and that 
the bicycle was received by the defendant ac- 
cordingly, as goods brought by the plaintiff 
tothe inn. That being so it was not neces- 
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sary to show the negligence of the defendant, 
for an inn-keeper is prima facie liable for the 
loss of goods of his guests. The court cited 
Calye’s case, 8 Reports, 32; s. c., 1 Smith’s 
Leading Cases, 1oth edit. 115; Morgan v. 
Ravey, 6 Huls. & Norm. 265; Medawar v. 
Grand Hotel Company, 64 L. T. Rep. 851; 
(1891) 2 Q. B. 11; Robins v. Gray, 73 L. T. 
Rep. 252; (1895) 2 Q. B. 501, affirming Ibid. 
78. The question was raised whether a bi- 
cycle is within the law of liability of inn- 
keepers, inasmuch as it does not, like the 
horse, consume povender, and so bring profit 
to the inn-keeper; and that it is a modern 
invention. The court was unable to see any 
distinction between a bicycle and any other 
goods which a guest may bring with him. 
A similar question was raised with respect 
to carriages in Turrill v. Crawley (13 Q. B. 
197), where Mr. Justice Coleridge, in giving 
judgment, said: “ New usages have grown 
up, and as carriages are commonly used in 
traveling, the inn-keeper’s duties and priv- 
ileges are extended to them. It would be 
absurd to say that an inn-keeper might re- 
ceive a guest and refuse to receive his car- 
riage.” Moreover, in Taylor v. Goodwin, 
40 L. T. Rep. 458; 4 Q. B. Div. 228, it was 
held that a bicycle was a carriage within the 
meaning of the act, 5 and 6 Will. 4, c. 50, 
s. 78, as to furious driving of any sort of car- 
riage. The court, therefore, found the de- 
fendant liable for the plaintiff’s loss of his 
wheel, and assessed the damages at £21. 
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BOYCOTT NOT A LEGAL WEAPON. 


Unitep States Circuit Court oF APPEALS — 
Er1cutH CIrcuvit. 
No. 789. — May Term, A. D. 1897. 
Opinion Filed Nov. 8, 1897. 

H. C. Hopkins, J. C. Cottins, THomas YATEBY, 
James Brown, J. R. ALien, Jacosp HEI!sey, 
J. L. Cottins, C. W. Marsn, CHARLES PRINCE, 
Witiiam Stanton, C. W. Orrs, D. MuLKERN 
and W. LInKErR, Appellants, v. THE OxLey 
StavE Company, Appellee. 

Appeal from the Circuit Court of the United 

States for the District of Kansas. 

Mr. James F. Getty (Mr. F. D. Hutchings was 
with him on the brief) for the Appellants. 

Mr. David Overmyer (Mr. David W. Mulvane 
was with him on the brief) for the Appellee. 








Before Caldwell, Sanborn and Thayer, Circuit 
Judges. 


Tuayer, C. J., delivered the opinion of the 
court. 

This case comes on appeal from an order, made 
by the Circuit Court of the United States for the 
District of Kansas, granting an interlocutory in- 
junction. The motion for the injunction was 
heard on the bill and supporting affidavits, and on 
certain opposing affidavits. There is no substan- 
tial controversy with reference to the material 
facts disclosed by the bill and accompanying affi- 
davits, which may be summarized as follows: The 
appellants, H. C. Hopkins and others, who were 
the defendants below, are members of two volun- 
tary unincorporated associations termed respect- 
ively the Coopers’ International Union of North 
America, Lodge No. 18, of Kansas City, Kansas, 
and the Trades Assembly of Kansas City, Kansas. 
The first of these associations is a labor organiza- 
tion composed of coopers, which has local lodges 
in all the important trade centers throughout the 
United States and Canada. The other association, 
the Trades Assembly of Kansas City, Kansas, is a 
body composed of representatives of many differ- 
ent labor organizations of Kansas City, Kansas, 
and is a branch of a general organization of the 
same name which exists and operates by means of 
local assemblies in all the principal commercial 
centers of the United States and Europe. The 
Oxley Stave Company, the plaintiff below and ap- 
pellee here, is a Missouri corporation which is en- 
gaged at Kansas City, Kansas, where it has a large 
cooperage plant, in the manufacture of barrels and 
casks for packing meats, flour and other com 
modities. It sclls many barrels and casks annu- 
ally to several large packing associations located 
at Kansas City, Missouri, and Kansas City, Kansas, 
and also has customers for its product in sixteen 
other States of the Union and in Europe. Its 
annual output for the year 1895 was of the value 
of $164,173. For some time prior to November 
16, 1895, the plaintiff company had used success- 
fully in its cooperage plant at Kansas City, Kansas, 
certain machines for hooping barrels, which ma- 
terially lessened the cost of making the same. It 
did not confine itself exclusively to the manufac- 
ture of machine-hooped barrels, but manufactured 
besides many hand-hooped barrels, and employed a 
large number of coopers for that purpose. The 
wages paid to the coopers in its employ were satis- 
factory, and no controversy had arisen between 
the plaintiff and its employes on that score. On 
or about November 16, 1895, the plaintiff com- 
pany was informed by a committee of persons 
representing the local lodge of the Coopers’ Union 
No. 18, at Kansas City, Kansas, that it must dis- 
continue the use of hooping machines in its plant. 
Said committee further informed the plaintiff that 
they had already notified one of its largest cus- 
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tomers, Swift & Company, that in making con- 
tracts with the plaintiff for barrels, the Coopers’ 
Union would require such customer in future to 
specify that all barrels supplied to it by the plain- 
tiff must be hand hooped. None of the members 
of this committee were employes of the plaintiff 
company, and, with one exception, none of the 
present appellants were, or are, in its employ. At 
a later date the Coopers’ Union No. 18 called to 
its assistance the Trades Assembly of Kansas City, 
Kansas, for the purpose of enforcing its aforesaid 
demand, and on or about January 14, 1896, a com- 
mittee of persons representing both of said organ- 
izations waited upon the manager of the plaintiff 
company, and notified him, in substance, that said 
organizations had each determined to boycott the 
product of the plaintiff company, unless it discon- 
tinued the use of hooping machines in its plant, 
and that the boycott would be made effective on 
January 15, 1896. The formal action taken by the 
Trades Assembly was evidenced by the following 
resolution: 


“To the Officers and Members of the Trades As- 
sembly: 


“Greeting: Whereas the cooperage firms of 
J. R. Kelley and the Oxley Cooperage Company 
have placed in their plants hooping machines ope- 
rated by child labor, and whereas said hooping 
machines is the direct cause of at least one hun- 
dred coopers being out of employment, of which 
a great many are unable to do anything else on 
account of age, and at a meeting held by Coopers’ 
Union No. 18 on the 31st of December, 1895, a 
committee was appointed to notify the above firms 
that unless they discontinued the use of said ma- 
chines on and after the 15th of January, 1896, that 
Coopers’ Union No. 18 would cause a boycott to 
be placed on all packages hooped by said machines 
the 15th of January, 1896; and at a meeting held 
by Coopers’ Union No. 18 on the 4th of January, 
1896, delegates were authorized to bring the matter 
before the Trades Assembly in proper form and 
petition the Assembly to indorse our action and 
to place the matter in the hands of their Grievance 
Committee to act in conjunction with the com- 
mittee appointed by Coopers’ Union No. 18, to 
notify the packers before letting their contracts 
for their cooperage; 

Therefore be it resolved: That this Trade As- 
sembly indorse the action of Coopers’ Union No. 
18, and the matter be left in the hands of the Griev- 
ance Committee for immediate action. 

Yours respectfully, 
J. L. Cortins, Sec’y. 

Coopers’ International Union of North Amer- 
ica, Lodge 18.” 


It was also charged, and the charge was not de- 
nied, that the members of the voluntary organiza- 





tions to which the defendants belonged had con- 
spired and agreed to force the plaintiff, against its 
will, to abandon the use of hooping machines in 
its plant, and that this object was to be accom- 
plished by dissuading the plaintiff's customers 
from buying machine-hooped barrels and casks, 
such customers to be so dissuaded through fear, in- 
spired by concerted action of the two organiza- 
tions, that the members of all the labor organiza- 
tions throughout the country would be induced 
not to purchase any commodity which might be 
packed in such machine-hooped barrels or casks. 
The bill charged by proper averments, and no at- 
tempt was made to prove the contrary; that the 
defendants were persons of small means, and that 
the plaintiff would suffer a great and irreparable 
loss, exceeding $100,000, if the defendants were al- 
lowed to carry the threatened boycott into effect 
in the manner and form proposed. 

The injunction which the court awarded against 
the defendants was, in substance, one which pro- 
hibited them until the final hearing of the case, 
from making effective the threatened boycott, and 
from in any way menacing, hindering or obstruct- 
ing the plaintiff company, by interfering with its 
business or customers, from the full enjoyment of 
such patronage and business as it might enjoy or’ 
possess, independent of such interference. 

The first proposition contended for by the ap- 
pellants is that the trial court acted without juris- 
diction in awarding an injunction. The ground 
for this contention consists in the fact that in the 
bill as originally filed two persons were named as 
defendants who were citizens and residents of the 
State of Missouri, under whose laws the Oxley 
Stave Company was incorporated. But as the 
case was dismissed as to these defendants, and as 
to the two voluntary unincorporated associations, 
and as to all the members thereof who were not 
specifically named as defendants in the bill of 
complaint, before an injunction was awarded, and 
as the bill was retained only as against persons 
concerned in the alleged conspiracy who were 
citizens and residents of the State of Kansas, the 
objection to the jurisdiction of the trial court is, 
in our opinion, without merit. Oxley Stave Com- 
pany v. Coopers’ International Union of North 
America, 72 Fed. Rep. 695. It is further urged 
that the trial court had no right to proceed with 
the hearing of the case in the absence of any of 
the persons who were members of the two volun- 
tary organizations, to wit, The Coopers’ Union 
No. 18 and the Trades Assembly of Kansas City, 
Kansas, because all the members of those organi- 
zations were parties to the alleged conspiracy. 
This contention seems to be based on the assump- 
tion that every member of the two organizations 
had the right to call upon every other member for 
aid and assistance in carrying out the alleged con- 
spiracy, and that an injunction restraining a part 
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of the members from rendering such aid and assis- 
tance would necessarily operate to the prejudice of 
those members who had not been made parties to 
the suit. In other words, the argument is that cer- 
tain indispensable parties to the suit have not been 
made parties, and that full relief consistent with 
equity cannot be administered without their pres- 
ence upon the record. We do not dispute the ex- 
istence of the rule which the defendants invoke, 
but it is apparent, we think, that it has no applica- 
tion to the case in hand. The present suit pro- 
ceeds upon the theory, without which no relief 
can be afforded, that the agreement entered into 
between the members of the two voluntary asso- 
ciations aforesaid, is an unlawful conspiracy to 
oppress and injure the plaintiff company; that no 
right whatsoever can be predicated upon, or have 
its origin in such an agreement, and that the mem- 
bers of the two organizations are jointly and sever- 
ally liable for whatever injury would be done to 
the plaintiff company by carrying out the object 
of the alleged agreement. The rule is as well 
settled in equity as it is at law, that where the right 
of action arises ex delicto, the tort may be treated 
as joint or several, at the election of the injured 
party, and that he may, at his option, sue either 
one or more of the joint wrong doers. Cunning- 
ham v. Pell, 5 Paige, 607; Wall v. Thomas, 41 Fed. 
Rep. 620, and cases there cited. We perceive no 
reason, therefore, why the case was not properly 
proceeded with against the appellants, although 
numerous other persons were concerned in the 
alleged combination or conspiracy. 

We turn, therefore, to the merits of the con- 
troversy. The substantial question is whether 
the agreement entered into by the members of the 
two unincorporated associations to boycott the 
contents of all barrels, casks and packages made 
by the Oxley Stave Company which were hooped 
by machinery, was an agreement against which a 
court of equity can afford relief, preventive or 
otherwise? The contention of the appellants is 
that it was a lawful agreement, such as they had 
the right to make and carry out for the purpose 
of maintaining the rate of wages then paid to 
journeymen coopers, and that being lawful, the 
injury occasioned by the plaintiff company, no 
matter how great, was an injury against which 
neither a court of law nor equity can afford any 
redress. According to our view of the case, the 
claim made by the defendants below that one ob- 
ject of the threatened boycott was to prevent the 
employment of child labor, is in no way material, 
but in passing it will not be out of place to say 
that this claim seems to have been a mere pre- 
tense, since it was shown that the machinery used 
to hoop barrels cannot be managed by children, 
but must of necessity be operated by persons who 
have the requisite strength to handle barrels and 
casks weighing from seventy-five to eighty pounds 
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with great rapidity. It is manifest that this is a 
species of labor which could not, in any event, be 
performed by children. Neither do we deem it 
necessary on the present occasion to define the 
term “boycott,” for whatever may be the meaning 
of that word, no controversy exists in the present 
case concerning the means that were to be em- 
ployed by the members of the two labor organiza- 
tion for the purpose of compelling the plaintiff 
company to abandon the use of hooping machines. 
It is conceded that their purpose was to warn all 
of the plaintiff's immediate customers not to pur- 
chase machine-hooped barrels or casks, and to 
warn wholesale and retail dealers everywhere not 
to handle provisions or other commodities which 
were packed in such barrels or casks. This warn- 
ing was to be made effectual by notifying the 
members of all associated labor organizations 
throughout the United States, Canada and ku- 
rope not to purchase provisions or other com- 
modities, and, as far as possible, to dissuade others 
from purchasing provisions or other commodities, 
which were packed in machine-hooped barrels or 
casks. The object of the conspiracy, it will be 
seen, was to interiere with the complainant’s busi- 
ness and to deprive the complainant company, 
and numerous other persons, of the right to con- 
duct their business as they thought proper. To this 
end those who were engaged in the conspiracy in- 
tended to excite the fears of all persons who were 
engaged in making barrels, or who handled com- 
modities packed in barrels, that if they did not 
obey the orders of the associated labor organiza- 
tions, they would incur the active hostility of all 
the members of those associations, suffer a great 
financial loss, and possibly run the risk of sustain- 
ing some personal injury. It may be conceded 
that when the defendants entered into the com- 
bination in question, they had no present inten- 
tion of resorting to actual violence for the purpose 
of enforcing their demands, but it is manifest that 
by concerted action, force of numbers, and by ex- 
citing the fears of the timid, they did intend to 
compel many persons to surrender their freedom 
of action, and submit to the dictation of others in 
the management of their private business affairs. 
Another object of the conspiracy, which was no 
less harmful, was to deprive the public at large 
of the advantages to be derived from the use of 
an invention which was not only designed to di- 
minish the cost of making certain necessary 
articles, but to lessen the labor of human hands. 
While the courts have invariably. upheld the 
right of individuals to form labor organizations 
for the protection of the interests of the laboring 
classes, and have denied the power to enjoin the 
members of such associations from withdrawing 
peaceably from any service, either singly or in a 
body, even where such withdrawal involves a 
breach of contract (Arthur v. Oakes, 63 Fed. Rep. 
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310), yet they have very generally condemned 
those combinations usually termed boycotts, which 
are formed for the purpose of interfering other- 
wise than by lawful competition with the business 
affairs of others and depriving them by means of 
threats and intimidation of the right to conduct 
the business in which they happen to be engaged 
according to the dictates of their own judgments. 
The right of an individual to carry on his busi- 
ness as he sees fit, and to use such implements or 
processes of manufacture as he desires to use, 
provided he follows a lawful avocation and con- 
ducts it in a lawful manner, is entitled to as much 
consideration as his other personal rights, and the 
law should afford protection against the efforts of 
powerful combinations to rob him of that right 
and coerce his will by intimidating his customers 
and destroying his patronage. A conspiracy to 
compel a manufacturer to abandon the use of a 
valuable invention bears no resemblance to a com- 
bination among laborers to withdraw from a given 
employment as a means of obtaining better pay. 
Persons engaged in any service have the power, 
with which a court of equity will not interfere by 
injunction, to abandon that service either singly 
or in a body if the wages paid, or the conditions 
of employment are not satisfactory, but they have 
no right to dictate to an employer what kind of 
implements he shall use or whom he shall employ. 

Many courts of the highest character and ability 
have held that a combination such as the one in 
question is admitted to have been is an unlawtul 
conspiracy at common law, and that an action will 
lie to recover the damages which one has sus- 
tained as the direct result of such a conspiracy; 
also that a suit in equity may be maintained to 
prevent the persons concerned in such a combina- 
tion from carrying the same into effect. when the 
damages would be irreparable, or when such a 
proceeding is necessary to prevent a multiplicity 
of suits. The test of the right to sue in equity is 
whether the combination complained of is so far 
unlawful that an action at law will lie to recover 
the damages inflicted, and whether the remedy at 
law is adequate to redress the wrong. If the remedy 
at law is for any reason inadequate, resort may be 
had, as in other cases, to a court of equity. 

In the case of Springhead Spinning Company 
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v. Riley, 6 Equity Cases, 551, 558, Vice-Chancellor | 


Malins held that an injunction was a proper 
remedy to prevent the officers of a trades union 


from using placards and advertisements to dissuade | 


laborers from hiring themselves to the Spinning 
Company, pending a dispute between the latter 
company and the trades union as to wages. The 
court said: “ That every man is at liberty to in- 


which has as its object intimidation or violence, or 
interfering with the perfect freedom of action of 
another man, it then becomes an offense, not only 
at common law, but also an offense punishable 
by the express enactment of the act, 6 Geo. 4, 
ch. 129. ‘It is clear, therefore, that the printing 
and publishing of these placards and advertise- 
ments by the defendants, admittedly for the pur- 
pose of intimidating workmen from entering into 
the service of the plaintiffs, are unlawful acts, pun- 
ishable by imprisonment under the 6 Geo. 4, ch. 
129, and a crime at common law.” In Temperton 
v. Russell, 1 Queen’s Bench L. R. 715, the facts 
appear to have been that a committee representing 
certain trades unions, for the purpose of enforcing 
obedience to certain rules that had been adopted 
by the unions, notified the plaintiff not to supply 
building materials to a certain firm. He having 
declined to comply with such request, the com- 
mittee thereupon induced certain third parties not 
to enter into further contracts with the plaintiff, 
such third parties being so induced by threats or 
representations that the unions would cause their 
laborers to be withdrawn from their employ in 
case such further contracts were made. It was 
held that the plaintiff had a right of action against 
the members of the committee for maliciously 
conspiring to injure him by preventing persons 
from having dealings with him. In delivering the 
judgment of the court the master of the rolls, 
Lord Esher, quoted with approval a statement of 
the law which is found in Bowen vy. Hall, 6 
Queen’s Bench Division, 333, to the effect that 
where it appears that a defendant has, by persua- 
sion, induced a third party to break his contract 
with the plaintiff, either for the purpose of injur- 
ing the plaintiff, or for the purpose of reaping a 
personal advantage at the expense of the plaintiff, 
the act is wrongful and malicious, and therefore 
actionable. In the case of State v. Stewart, 59 
Vt. 273, it was held that a combination entered 
into for the purpose of preventing or deter- 
ring a corporation from taking into its ser- 
vice certain persons whom it desired to em- 
ploy, was an unlawful combination or con- 
spiracy at common law. The court said: “The 
principle upon which the cases, English and 
that every man has the 
right to employ his talents, industry and capital 
as he pleases, free from the dictation of others; 
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intimidation that work upon the mind rather than 
the body, are quite as dangerous, and generally 
altogether more effective than acts of actual vio- 
lence. And while such conspiracies may give to 
the individual directly affected by them a private 
right of action for damages, they at the same 
time lay the basis for an indictment on the ground 
that the State itself is directly concerned in the 
promotion of all legitimate industries and the de- 
velopment of all its resources, and owes the duty 
of protection to its citizens engaged in the exer- 
cise of their callings.” In Barr v. Essex Trades 
Council, 30 Atlantic Reporter (N. J.), 881, it ap- 
peared that a publisher of a newspaper had de- 
termined to use plate matter in making up his 
paper, whereupon the members of a local typo- 
graphical union, conceiving their interests to be 
prejudiced by such action, entered into a combina- 
tion to compel him to desist from the use of such 
plate matter. The object of the combination was 
to be accomplished by the typographical union by 
a formal call upon all labor organizations with 
which it was affiliated, and upon all other per- 
sons who were in sympathy with it, to boycott the 
paper by refusing to buy it or advertise in the 
same. It was held, in substance, that a person’s 
business is property, which is entitled under the 
law to protection from unlawful interference, and 
that the combination in question was illegal, be- 
cause it contemplated a wrongful interference with 
the plaintiff's freedom of action in the manage- 
ment of his own affairs. Decisions embodying 
substantially the same views have been made by 
many other courts. Hilton v. Eckersley, 6 E. & 
B. 47, 74; Old Dominion Steamship Co. v. 
M’Kenna, 30 Fed. Rep. 48; Casey v. Cincinnati 
Typographical Union No. 3, 45 Fed. Rep. 135; 
Thomas v. Cincinnati, N. O. & T. P. Ry. Co., 62 
Fed. Rep. 803, 818; Arthur v. Oakes, 63 Fed. Rep. 
310, 321, 322. See also Carew v. Rutherford, 106 
Mass. 1; Walker v. Cronin, 107 Mass. 555; State 
v. Glidden, 55 Conn. 46; Vegelahn v. Gunter, 44 
N. E. (Mass.) 1077. The cases which seem to be 
chiefly relied upon as supporting the contention 
that the combination complained of in the case at 
bar was lawful, and that the action proposed to 
be taken in pursuance thereof ought not to be 
enjoined, are the following: Mogul Steamship Co., 
Limited, v. McGregor, Gow & Co., 23 Queen’s 
Bench Div. 598; Id., 1 Appeal Cases, 25; Conti- 
nental Insurance Co. v. Board of Fire Underwrit- 
ers of the Pacific, 67 Fed. Rep. 310, and Bohr 
Manufacturing Co. v. Hollis, 54 Minn. 223. In 
the first of these cases the facts were that the 
owners of certain steamships, for the purpose of 
securing all the freight which was shipped at cer- 
tain ports, and doing a profitable business had 
formed an association and issued a circular to 
shippers at said ports agreeing to allow them a 
certain rebate on freight bills, provided they gave 











their patronage exclusively to ships belonging to 
members of the association. The association also 
prohibited its soliciting agents from acting as 
agents for other competing lines. A suit having 
been brought against the members of the associa- 
tion by a competing ship owner to recover dam- 
ages which had been sustained in consequence of 
the formation and action of the association, it was 
held that the acts complained of were lawful, the 
same having been done simply for the purpose of 
enabling the members of the association to hold 
and extend their trade, in other words that the acts 
complained of amounted to no more than lawiul 
competition in trade. Continental Insurance 
Company v. Board of Fire Underwriters of the 
Pacific, was a case of the same character as the 
one last considered, and involved an application of 
the same doctrine. It was held, in substance, that 
an association of fire underwriters which had been 
formed under an agreement that provided, among 
other things, for the regulation of premium rates, 
the prevention of rebates, compensation of agents 
and non-intercourse with companies that were not 
members of the association, was not an illegal 
conspiracy, and that the accomplishment of its 
purpose by lawful means would not be enjoined 
at the suit of a competing insurance company 
which was not a member of the association. In 
the case of Bohn Manufacturing Company v. 
Hollis, it appeared that a large number of retail 
lumber dealers had formed a voluntary associa- 
tion, by which they mutually agreed that they 
would not deal with any manufacturer or whole 
sale dealer who should sell lumber directly to con- 
sumers, not dealers, at any point where a member 
of the association was carrying on a wholesale 
lumber business, and had provided in their by- 
laws that whenever any wholesale dealer or manu- 
facturer made any such sale, the secretary of the 
association should notify all members of the fact. 
The plaintiff having made such a sale, and the 
secretary being on the point of sending a notice 
of the fact to members of the association, as pro- 
vided by the by-laws, it was held that the sending 
of such a notice was not actionable, and that an 
injunction to restrain the sending of such notice 
ought not to issue. The decision to this effect 
was based on the ground that the members of the 
association might lawfully agree with each other 
to withdraw their patronage, collectively, for the 
reasons specified in the agreement, because the 
members individually had the right to determine 
from whom they would make purchases, and to 
withdraw their patronage at any time and for 
any reason which they deemed adequate. It is 
not always the case, however, that what one per- 
son may do without rendering himself liable to an 
action, many persons may enter into a combination 
to do. There is a power in numbers, when act- 
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side in a single individual, and for that reason the 
law will sometimes take cognizance of acts done 
by a combination when it will not do so if com- 
mitted by a single individual. Mogul Steamship 
Company, Limited, v. McGregor, Gow & Com- 
pany, 1 App. Cases, 25, 45; Id., 23 Queen’s Bench 
Div. 598, 616; Arthur v: Oakes, 63 Fed. Rep. 310, 
321; State v. Glidden, 55 Conn. 46. But conceding 
that the reasoning employed was sound, as ap- 
plied to the facts of that case, it by no means fol- 
lows, and that fact was recognized in the decision, 
that the members of the association would have 
had the right to combine for the purpose of com- 
pelling other persons, not members of the asso- 
ciation, to withhold their patronage from a whole- 
sale dealer who failed to conduct his business in 
the mode prescribed by the association. 

We think it is entirely clear, upon the authori- 
ties, that the conduct of which the defendants be- 
low were accused cannot be justified on the 
ground that the acts contemplated were legitimate 
and lawful means to prevent a possible future de- 
cline in wages, and to secure employment for a 
greater number of coopers. No decrease in the 
rate of wages had been threatened by the Oxley 
Stave Company, and with one exception the mem- 
bers of the combination were not in the employ 
of the plaintiff company. The members the 
combination undertook to prescribe the manner in 
which the plaintiff company should manufacture 
barrels and casks, and to enforce obedience to its 
orders by a species of intimidation which is no 
less harmful than actual violence, and which usu- 
ally ends in violence. The combination amounted, 
therefore, to a conspiracy to wrongfully deprive 
the plaintiff of its right to manage its business 
according to the dictates of its own judgment. 
Aside from the foregoing considerations, the fact 
cannot be overlooked that another object of the 
conspiracy was to deprive the public at large of 
the benefits to be derived from a labor-saving 
machine which seems to have been one of great 
utility. If a combination to that end is pronounced 
lawful, it follows of course, that combinations may 
be organized for the purpose of preventing the use 
of harvesters, threshers, steam looms and printing 
presses, type-setting machines, sewing machines, 
and a thousand other inventions which have added 
immeasurably to the productive power of human 
labor, and the comfort and welfare of mankind. 
It results from these views that the injunction was 
properly awarded, and the order appealed from is 
accordingly affirmed. 
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PORTRAIT WITH AN 
HISTORY. 


A 
A MONG the portraits of the eminent judges and 

lawyers to be seen in the rooms of the New 
York State Bar Association, in the Capitol at 


INTERESTING 





Albany, is that of Joshua A. Spencer, who was one 
of the ablest and most eminent members of the 
Central New York bar, distinguished for a long 
and brilliant career as a lawyer, and especially 
distinguished as the counsel for Alexander Mc- 
Leod, indicted for complicity in the burning of the 
steamer Caroline in the Canadian war. The trial 
of McLeod is famous in legal history as involving 
singularly important questions of international law. 
There is an interesting and melancholy incident 
connected with this portrait and the manner in 
which it came into the possession of the State Bar 
Association. In the spring of 1887, not long be- 
fore the Hon. Aaron J. Vanderpoel sailed for 
Europe to spend several months, principally in 
Paris, he called at the rooms of the association, 
being then one of the vice-presidents of the or- 
ganization, accompanied by a man having a por- 
trait in charge. 

Mr. Vanderpoel said to Mr. Proctor, the secre- 
tary of the association: ““I have here a valuable 
portrait of Joshua A. Spencer, to me especially 
valuable. I am going to spend some time in Eu- 
rope, and I desire to leave the portrait in these 
rooms during my absence. It is the proper place 
for it, for his career as a lawyer and scholar, his 
character as a man and a high-minded gentleman 
reflects lasting honor on the bar of the State of 
New York, and his portrait will be an embellish- 
ment to the State Bar Association, which is also 
an honor to the legal profession. Take and place 
it on the wall of this room. It may be that I 
shall never return to my home and my country; 
if I do not then this portrait will become the 
property of the association, and I wish you to 
present it to the organization in my name.” 

“Judge Vanderpoel,” said Mr. Proctor, “ the 
portrait of a jurist, illustrious as is the memory of 
the original of this painting, would be of inestim- 
able value to the State Bar Association. To re- 
ceive it under the bereaving circumstances under 
which it must become the property of the associa- 
tion would invest it with a mournful and sacred 
interest. It shall be placed on the walls of our 
rooms, as you direct, and it will be a joyful 
moment when I can take it from thence and re- 
turn it to you, to be received by you personally, 
and this joy will be shared by the members of the 
association and the profession. If you do not re- 
turn to your friends and your country this portrait 
will remain permanently in these rooms, blended 
with the memory of the donor who was the bosom 
friend and peer at the bar of the great original 
Joshua A. Spencer, with fadeless remembrance 
of its distinguished donor.” 

Not long afterwards Judge Vanderpoel em- 
barked for Europe, spending much of his time in 
Paris. He had been absent two months, when, 
one evening, Mr. Proctor received a cablegram 
from the French capital announcing his sudden 
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death, which took place early in the morning of 
the day the mournful message was received. In 
due time the portrait was formally presented to 
the association, and thus came into possession of 
one of the most valuable works of art that adorns 
the rooms of the State Bar Association. 
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NO POLL TAX FOR VOTERS. 


PROVISION IN THE CHARTER OF SAUGERTIES MaK- 
ING ITS PAYMENT A PREREQUISITE TO VOTING, 
UNCONSTITUTIONAL. 

AM asked my opinion as to the validity of that 

portion of the charter of the village of Sau- 
gerties which prevents the electors of that village 
from voting for village officers unless they have 
previously paid a poll tax. 

The provision in question was enacted in 1894 
and is as follows: 

“Section 37. The board of directors (trustees) 
shall have power to assess and collect a poll tax of 
one dollar on each male resident in the village 
above the age of twenty-one years, excepting all 
honorably discharged soldiers and sailors who lost 
an arm or a leg in the service of the United States 
during the late war, or who are unable to perform 
manual labor by reason of injuries received or 
disabilities incurred in such service; persons sev- 
enty years of age, clergymen and priests of every 
denomination, paupers, idiots and lunatics. * * * 
Every person assessed for the poll tax of one dol- 
lar, who shall neglect to pay the same shall not be 
permitted to vote at village elections until he shall 
have paid such tax. The clerk of said village shall 
prepare a list of all persons assessed for the poll 
tax who shall have neglected to pay the same, 
and who shall deliver or cause to be delivered a 
copy of said list to the officers conducting village 
elections, at least five days prior to the first elec- 
tion after said tax becomes due and payable under 
the warrant for its collection, and it shall be the 
duty of the officers conducting village elections to 
refuse to receive the vote of any person whose 
name appears on said list, unless he shall produce 
a receipt from the treasurer of the village, show- 
ing he has paid said tax.” (Amendment, chapter 
546 of Laws of 1894, pages 1146, 1147.) 

There is no question as to the power of the 
legislature to authorize the village trustees to im- 
pose a poll tax, but the point presented is whether 
the legislature can provide for the disfranchise- 
ment of a citizen in case such tax shall not be 
paid. 

That must depend upon the question whether 
the Constitution itself fixes the qualifications of 
voters in this State, or such qualifications are left 
to be determined by the legislature according to 
its own discretion. 





Aside from the plain reading of the Constitu- 
tion, the authorities in this State seem to settle 
the question. 

O'Brien, J., in delivering the opinion in the 
case of People ex rel. Nichols v. Board of Can- 
vassers, 129 N. Y. R. 401, assumes that the legisla- 
ture cannot regulate the qualifications of voters, 
and speaks of “ The right to vote secured to the 
citizens by the Constitution,” as though it was a 
conceded matter. 

It was virtually held in Matter of Gage, 141 
N. Y. R. 116, per Finch, J., that ‘“ The Constitu- 
tion, in article 2, section 1, prescribes the qualifi- 
cations of voters,” which cannot be altered, 
abridged nor extended by legislation. 

In People v. Pease, 27 N. Y. R. 45, 52, 53 (de- 
cided in 1863), Davies, J., in delivering the opin- 
ion of the Court of Appeals, says: ‘“ The Consti- 
tution of this State declares who may exercise the 
elective franchise. Those entitled to vote at any 
election are, every male citizen of the age of 
twenty-one years who shall have been a citizen 
for ten days (now ninety days), and an inhabitant 
of this State for one year next preceding any elec- 
tion, and for the last four months a resident of 
the county where he may offer his vote. (Sect. 1, 
Art. 2).” 

Article 2 of the Constitution provides as follows: 

“Section 1. Every male citizen of the age of 
twenty-one years, who shall have been a citizen 
for ninety days, and an inhabitant of this State 
one year next preceding an election, and the last 
four months a resident of the county, and for the 
last thirty days a resident of the election district 
in which he may offer his vote, shall be entitled 
to vote at such election in the election district of 
which he shall at the time be a resident, and not 
elsewhere, for all officers that now are or here- 
after may be elective by the people.” 

This provision, explicitly declaring who are en- 
titled to vote, must be deemed to absolutely fix the 
qualifications of electors. Not only does it ex- 
clude from the elective franchise those not speci- 
ally described therein (People v. Barber, 48 Hun, 
201), but it confers an absolute and unconditional 
right to vote upon those answering the descrip- 
tion. The article is appropriately indexed in the 
Constitution as follows: “ Qualification of Voters,” 
and must be regarded as fixing all the constitu- 
tional requirements from voters necessary to en- 
title them to participate in our elections. It fol- 
lows that no requirement which is specifically 
mentioned can be dispensed with, and, also, that 
nothing further can be exacted or added. 

In Vol. 6 of “ American and English Encyclo- 
pedia of Law,” page 263, it is said: “In all but one 
or two of the States, the qualifications of the 
electors are fixed by the Constitution; and where 
this is so, the legislature has no power to require 


| any other or different qualifications from those 
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embraced in the Constitution.” This is elementary 
law, so plain as to admit of no discussion. 

It has been so decided in Pennsylvania. 
Caffrey v. Guyer, 59 Penn. St. Rep. 109.) 

Also in Massachusetts. (Kinnen v. Wells, 144 
Mass. R. 497.) 

Likewise in Indiana. (Quinn v. State, 35 Ind. 
R. 485), and in Wisconsin (State v. Tuttle, 53 
Wis. R. 45). 

This provision (art. 2, sec. 1) must be deemed 
to be complete within itself, unless there is some 
other provision in the Constitution with which it 
must be construed, either expressly or impliedly 
modifying its terms; and there does not seem to 
be any such affecting the precise question here 
involved. 

If, as seems very clear, the Constitution intended 
to prescribe the qualifications of voters in this 
State and not leave such qualifications to be de- 
termined at the will, caprice or discretion of the 
legislature, the conclusion becomes irresistible 
that the amendment to the Saugerties charter pre- 
scribing the payment of a poll tax as an essential 
requisite for the privilege of voting imposes an 
additional condition, requirement, or qualification 
not authorized by the Constitution, and renders 
such amendment invalid. It has always been 
understood that manhood suffrage was guarantied 
in our Constitution, not by a positive and affirma- 
tive declaration to that effect, but by the omission 
to provide for any property qualification on the 
part of electors; but if article 2, section 1, is not 
sufficient to prevent the adoption of the test of the 
payment of a poll tax as a condition of the right 
to vote, it is difficult to see what prevents the leg- 
islature from insisting upon a property qualifica- 
tion, because there is really no difference in prin- 
ciple between the two cases. If the ownership of 
property or the payment of taxes constitutes the 
basis for the exercise of the elective franchise, in- 
stead of manhood alone, the theory upon which 
our Constitution was framed has heretofore been 
greatly misapprehended. 

It is safe to say that all qualifications for voters, 
which are based upon property, education, relig- 
ion, color or nationality are obnoxious to the true 
spirit of our free institutions and were intended to 
be abolished in our present Constitution, leaving 
the sacred right of suffrage to depend wholly upon 
the sex, age and citizenship of the voter, and his 
place of residence during a specified period of 
time. All else was discarded; all else was regarded 
as unnecessary and offensive; all else was rejected 
as unfairly discriminating between equal citizens. 

If a poll tax can legally be exacted as a condi- 
tion of voting, then a tax upon lands or personal 
property can also be made the means of disfran- 
chisement; and, as in such case, the imposition of 
taxes and the amount or extent thereof are both 
within the discretion of the legislature, it is clear 
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that by an abuse of such power the suffrage can 
thereby be largely restricted, the great mass of the 
citizens can be excluded therefrom, and a State 
government by plutocracy can readily be insti- 
tuted. The barriers against the accomplishment 
of such results are to be found in Article two of 
the Constitution or not at all, and they consist in 
the guaranty of manhood suffrage, without any 
other qualification, condition or limitation, except 
sex, age, citizenship and residence. 

It should be observed that the general election 
law of 1896 defines the ‘ qualifications of an elec- 
tor” for the purposes of registration exactly in 
accordance with the constitutional 
(Chapter 909, Laws of 1896, section 34.) 


provision. 


It seems that the amendment in question to the 
Saugerties charter is exceptional in its character, 
as my attention has not been called to a similar 
provision in any other village charter. The gen- 
eral village law of 1897, while it authorizes the 
collection of a poll tax, yet contains no such dis- 
franchising provision applicable to elections for 
village officers. (Chapter 414, Laws of 1897.) 

It may also be stated that in the States, such as 
Massachusetts and Pennsylvania, where the pay- 
ment of taxes is made a condition precedent to 
voting, the authority therefor is embraced in the 
Constitutions of such States. (See Constitutions.) 

It cannot be answered that this article two of 
the Constitution applies only to State elections 
and not to municipal or village elections. The 
provision is broad and comprehensive. It makes 
no exceptions. It refers to every election. It in- 
cludes elections “for all officers that now are or 
hereafter may be elective by the people.” Section 
two of Article ten of the Constitution should be 
read in connection with this comprehensive pro- 
vision. It says, “ All city, town and village offi- 
cers whose election or appointment is not provided 
for by this Constitution, shall be elected by the 
electors of such cities, towns or villages or of 
some division thereof, or appointed by such au- 
thorities thereof, as the legislature shall designate 
for that purpose.” 

Village officers are not otherwise expressly pro- 
vided for in the Constitution, and hence they are 
covered by article ten, and may be either elected 
or appointed as the legislature may determine. 
If the legislature determines that they shall be 
elected, then such village officers become “ elec- 
tive”’ officers within the meaning of Article two, 
and “every male citizen” of the State, possessing 
the further necessary qualifications of age and resi- 
dence ‘“‘shall be entitled to vote” therefor, whether 
or not he owns any property or pays any taxes, 
or whatever may be his condition, creed, color or 
nationality. 

Village officers need not be elected at all unless 
the legislature shall so determine, but they may 
be appointed by such other local authorities as 
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the legislature shall designate for that purpose, 
but the legislature having decided that they shall 
be elected and not appointed, they become elective 
officers within the true intent and meaning of Ar- 
ticle 2 of the Constitution, and their election must 
be governed by those constitutional provisions 
which have been provided for elections generally 
(Matter of Gage, 141 N. Y. R. 116-117), and every 
elector entitled to vote at such elections must be 
permitted to vote at a village election without any 
additional qualifications, restrictions or conditions 
being insisted upon. In other words, the Consti- 
tution and not the legislature determines the quali- 
fications of all voters at all elections whether 
State, city, town or village. 

This construction makes the provisions of the 
Constitution harmonious and reasonable, as well 
as prevents unjust and improper class discrimina- 
tions among citizens. An elector in one part of 
the State is an elector in every other part. It is 
evident that the Constitution does not contemplate 
the existence of “ tax paying” electors in Sauger- 
ties, and non-tax paying electors everywhere else. 
Equal rights, equal privileges and equal preroga- 
tives were intended to be vested in all citizens 
alike, regardless of monetary, tax paying or other 
similar discriminations. It follows that any leg- 
islative enactment which seeks to disfranchise citi- 
zens based upon such unauthorized discriminations 
is necessarily null and void. 

I, therefore, conclude by saying that, in my 
opinion, the provisions of the charter of Sauger- 
ties which assume to prevent electors from voting 
for village officers, unless they have previously 
paid a poll tax, are in violation of the Constitution, 
and that every elector of said village, otherwise 
qualified, is entitled to vote for all elective village 
officers whether he has paid such tax or not, and 
his vote must be received and counted. 

DAVID B. HILL. 

Axsany, Nov. 20th, 1897. 


—— ~ — 


DEFECTS IN THE LAW OF MURDER. 





(NVHE reprieve of the man Stormouth, who was 
found guilty and sentenced to death for aiding 

and abetting in the suicide of a woman, will direct 
attention to an admitted defect in our criminal law. 
“One point,” writes Sir Fitzjames Stephen so 
far back as 1863, “in which the law of murder re- 
quires relaxation is the case of suicide. Suicide is 
by law murder, and a person who is present aid- 
ing and abetting in the act is a principal in mur- 
der and might be convicted and executed for the 
offense. Thus in the not very uncommon case of 
a joint attempt at suicide, if one person escapes 
and the other dies, the survivor is guilty of mur- 
der. That this is a hard case is apparent from the 
fact that in practice no one would be executed for 
such an offense. Suicide may be wicked, and is 








certainly injurious to society, but is so in much 
less degree than murder. The injury to the person 
killed can neither be estimated nor taken into ac- 
count. The injury to survivors is generally small. 
It is a crime which produces no alarm and which 
cannot be repeated. It would therefore be better 
to cease altogether to regard it as a crime, and to 
provide that any one who attempted to kill him- 
self or who assisted any other person to do so 
should be liable to secondary punishment. Juries 
would be delivered from a conflict between duty 
and pity.” (General View of the Criminal Law of 
England, pp. 121-2.) 

The Draft Penal Code of 1879, which was pro- 
posed by a royal commission, consisting of Lord 
Blackburn, Lord Justice Barry, Lord Justice Lush 
and Sir James Stephen, who sat “ daily ” from No- 
vember, 1878, till May, 1879, and “ discussed every 
line and nearly every word of every section,” pro- 
posed to make the abetment of suicide a special 
offense, subject to penal servitude for life as a 
maximum punishment. The attempt to commit 
suicide was to be punishable by two years’ impris- 
onment at hard labor, while the definition of 
homicide, “the killing of a human being by an- 
other,” excluded suicide. 

It is of very considerable interest to observe that 
the conclusions to which the most eminent jurists 
of their time arrived in thus distinguishing suicide 
and the abetting of suicide from murder and the 
crime of being accessory before the fact to murder, 
had been formed by a similar course of reasoning 
a generation previously by one of the greatest 
thinkers of the present century, who, although a 
prelate of the Established Church, was an active 
reformer of the penal system, and the principal 
agent in the substitution of penal servitude for 
transportation. 

“Tt is assumed,” writes Archbishop Whately, 
“that suicide is a species of murder because it is 
self-murder. Suicide, if any one considers the 
nature and not the name of it, evidently wants the 
most essential characteristic of murder, viz., the 
hurt and injury done to one’s neighbor, as well as 
to others, by the insecurity they are in consequence 
liable to feel. And since no man can, strictly 
speaking, do injustice to himself, he cannot in the 
literal and primary acceptation of the words be 
said either to rob or to murder himself. Suicide 
implies no inhumanity. It is much more closely 
allied to the sin of wasting life in indolence or in 
trifling pursuits — that life which is bestowed as a 
seed-time for the harvest of immortality. What is 
called in familiar phrase ‘ killing time’ is in truth 
an approach so far as it goes to the destruction of 
one’s own life, for time is the stuff life is made of. 

“ Time destroyed 
Is suicide where more than blood is spilt.” 
c — (Whately’s Logic, pp. 110-111.) 


Nor is this the only defect in the law of murder 
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which is still unremoved. What Sir Fitzjames 
Stephen well calls the “‘ astonishing doctrine,” that 
if a person seeking to commit a felony should, in 
the prosecution of that purpose cause — although 
it might be unintentionally — the death of another, 
that by the law of England is murder. Lord Chief 
Justice Cockburn, in Barrett's case, thus referred 
to this doctrine: “There were persons who 
thought and maintained that when death thus oc- 
curred, not being the immediate purpose of the 
person causing the death, it was a harsh law which 
made the act murder. But the court and jury were 
sitting there to administer the law, not to make or 
mould it, and the law was what he told them.” 
(Times, 28th April, 1868.) Sir Fitzjames Stephen 
says that this doctrine has been repeated so often 
that he, amongst others, had not only accepted it, 
though with regret, but had acted on it in a case 
which set its possible cruelty in a specially strong 
light: “ At Lincoln, in the winter assize of 1880, 
two men and a woman were tried for murder be- 
fore me. They had conspired together to rob a 
man. The girl brought him to the appointed 
place, the men threw him down and robbed him. 
He had a weak heart and died. The three prison- 
ers were convicted of murder and sentenced to 
death, but not executed.” (History of the Crimi- 
nal Law of England, vol. 3, p. 57, note.) 

To take an extreme illustration of this doctrine: 
A. shoots at a domestic fowl, intending to steal it, 
and accidentally kills B. A. commits murder. 
That these defects in the law of murder, which 
have been acknowledged by the highest judicial 
authorities and are abhorrent to public opinion, 
have not been remedied by legislation, but are 
mended in an indirect and clumsy fashion by the 
intervention of the crown in the exercise of its pre- 
rogative on the advice of the home secretary. is an 
at.omaly in our jurisprudence for which there is no 
justification or excuse. — Law Times (London), 


_ ce 


THE LIABILITY OF BANKERS FOR 
BREACHES OF TRUST BY CUSTOMERS 
WHO ARE TRUSTEES. 


HE recent decision of Mr. Justice Bryne in 
Colman v. The Bucks and Oxon Union Bank 

(66 Law J. Rep. Chanc. 564) is one of considerable 
importance as to the liability of bankers for 
breaches of trust committed by customers who are 
trustees. An agent is as a rule accountable to his 
principal only, and not liable for a misapplication 
of trust funds which his principal directs. In 
Gray v. Johnston (L. R. 3 H. L. 1). which came 
before the house of lords in 1868, Lord Cairns laid 
down the rule that to justify a banker in refusing 
to honor the check of a customer known to be an 
executor or trustee, there must be a misapplication 
or breach of trust actually intended to which the 
banker is privy. Lord Westbury seems to have 
thought that if the trustee did not himself admit 





the intended breach of trust, the banker could not 
refuse payment because he had evidence aliunde of 
the intention; but that if the trustee applied part 
of the trust estate in the banker’s hands in pay- 
ment of a debt due from himself to the bank, this 
weuld render the banker liable to refund. Some 
remarks of Lord Justice Fry in Foxton v. The 
Manchester and Liverpool Banking Company (44 
Law Times, 408) have been considered. to estab- 
lish that whenever there is an account which, upon 
the face of it, is a trust account, and the customer 
draws a check upon that account, which he pays 
in to the credit of his own private account, the 
bankers are put upon inquiry whether the cus- 
tomer is really entitled to treat the money as his 
own. That this is not the right interpretation of 
what Lord Justice Fry said appears from the case 
before Mr. Justice Byrne, in which the bankers 
themselves placed to the credit of a trustee’s pri- 
vate account money which they knew to be trust 
money, but in respect of which they had received 
no instructions to open a separate account. The 
trustee being well aware of this, took no steps to 
open a trust account, but continued to draw on his 
own account as usual, and after several years be- 
came bankrupt; but until the bankruptcy he was 
always in good credit, and the bankers had no 
intention of benefiting themselves, and no sus- 
picion that a breach of trust was in fact being 
committed. Under these circumstances they were 
held not liable. — Law Journal (London). 





——— 


Notes of Cases. 


In Jenkins v. State, decided by the Supreme 
Court of Tennessee in October, 1897 (42 S. W. R. 
363), it was held that a statute of that State, dis- 
qualifying from jury service all persons shown to 
be engaged in a general conspiracy against law 
and order, does not contravene any constitutional 
provision. 

The court said in part: 

“The record shows that, after the panel had 
been elected, but before they were sworn, the at- 
tention of the court was called to the fact that one 
of the jurors, J. L. Romines, belonged to an un- 
lawful organization known as ‘ Whitecaps,’ and 
was, therefore, incompetent as a juror. The court 
thereupon proceeded to investigate said charge, 
and from the testimony of witnesses, based on gen- 
eral rumor, became satisfied that said juror was a 
member of said order, and thereupon discharged 
the juror from said panel. Another juror was then 
selected, and the panel was sworn. It appears that 
when the jury was thus completed defendant had 
not exhausted his peremptory challenges. It is 
said that his honor, in excluding the juror 


Romines, acted under authority conferred by sec. 
3, c. 52, Acts 1897, entitled ‘ An act to prevent and 
punish the formation or continuance of conspira- 
cies and combinations for certain unlawful pur- 
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poses,’ etc., commonly known as the ‘ Law against 
Whitecaps.’ Said section is as follows: ‘That no 
person who has been guilty of any offense de- 
ciared in the two preceding sections of this act 
shall be competent to sit or serve on any grand or 
traverse jury, and it shall be the duty of the court 
to carefully exclude all such persons from the 
juries, both grand and petit; and when he shall be 
informed. or shall have reason to suspect any per- 
son presented as a juror guilty of any of said of- 
fenses he shall call witnesses, if necessary, and 
examine fully into the truth of the charge. He 
shall dismiss from the grand jury any person who 
has been selected and afterwards shown to be im- 
plicated in any of said offenses.’ It is insisted that 
this act is unconstitutional, but the provision 9f the 
organic law supposed to be violated is not pointed 
out. We think the act simply adds another dis- 
qualification to jury service, and is ip all respects 
valid. ‘In Tennessee, to be competent as a juror: 
(1) The person must be a man. (2) He must be 
a citizen. (3) He must be 21 years of age. (4) He 
must be a freeholder or householder. (5) He must 
be of sound mind. (6) He must be in full posses- 
sion of the senses of hearing and seeing. The fore- 
going may be considered as the positive qualifica- 
tions of a juror. The want of any one of them is 
cause for challenge. But, although these qualifi- 
cations exist, he is yet incompetent, or subject to 
challenge for cause, if any of the following disqual- 
ifications exist: (1) If he is interested in the case 
in which he is presented as a juror. (2) If he has 
an adverse interest in a similar suit involving like 
questions of fact or with the same parties. (3) If 
he is under conviction of a crime rendering him 
infamous. (4) If he has served as a juror within 
the two preceding years. (5) If he has a suit pend- 
ing in the same court. (6) If he is drunk when 
presented, or has been drunk during the term, or 
is an habitual drunkard. (7) If he is connected 
with either of the parties by affinity or consan- 
guinity within the sixth degree, computing 
by the civil law. (8) Any person who has 
applied to the sheriff to be one of the guard to 
take prisoner to penitentiary in event of convic- 
tion. There are other causes of challenge: as that 
the juror has prejudged the case, or that he enter- 
tains such views about the case or the party as will 
prevent him from looking alone to the evidence 
for his verdict.’ (Caruther, Hist. Lawsuit, sec. 
202.) We think it was within the competency of 
the legislature to further add to these statutory 
disqualifications, and exclude from jury service all 
persons shown to be engaged in a general con- 
spiracy against law and order. This question was 
somewhat considered by the Supreme Court of the 
United States in Clawson v. U. S. (114 U. S. 477. 
5 Sup. Ct. 949.) Congress had enacted a law which 
provided ‘that in any prosecution for bigamy, 
polygamy, or any unlawful cohabitation under any 
statute of the United States, it shall be sufficient 








cause of challenge to any person drawn or sum- 
moned as a juryman or talesman that he believes 
it right for a man to have more than one living or 
undivorced wife at the same time.’ This act was 
held valid, and certain persons who were violators 
of the act were excluded from the grand jury.” 

In Toledo & O. C. R’y Co. v. Dages, decided by 
the Supreme Court of Ohio in October, 1897 (47 
N. E. R. 1039), it was held that although a com- 
mon carrier of passengers is under no obligation 
to carry articles of merchandise as baggage, and 
although it is not liable for the loss of such mer- 
chandise if it is tendered to and received by it as 
baggage without actual knowledge of its true char- 
acter, yet, if it receives and checks merchandise as 
baggage with actual knowledge on the part of its 
agents that it is merchandise, it thereby waives its 
right to immunity from liability because of the 
character of such articles. 

The court said in part: “ The general rule upon 
the subject of waiver as affecting the liability of 
the carriers was stated by Mr. Justice Field in 
Railroad Co. v. Swift (12 Wall. 262), as follows: 
‘If at any time reasonable ground existed for re- 
fusing to receive and carry passengers applying for 
transportation, and their baggage and other prop- 
erty, the company was bound to insist upon such 
ground if desirous of avoiding responsibility. If. 
not thus insisting, it received the passengers and 
their baggage and other property, its liability was 
the same as though no ground for refusal had ever 
existed.” In 3 Wood, R. R., p. 1806, it is said: 
‘While a carrier is not obliged to accept anything 
but ordinary baggage as baggage, yet if, without 
extra compensation, and knowing that it is not 
personal baggage, he permits it to be treated and 
carried as such, he is liable for its loss.’ The same 
doctrine was declared and applied in Jacobs v. 
Tutt (33 Fed. 412) and in numerous cases cited in 
the briefs. Nothing opposed to this view is held 
in Humphreys v. Perry (148 U. S. 627, 13 Sup. Ct. 
711), relied on by counsel for the company; for not 
only does the court, by distinguishing Jacobs v 
Tutt, recognize that case as correctly decided, but 
in the opinion it is stated as a reason for the con- 
clusion that the carrier was not liable for the value 
of merchandise received to be carried as baggage 
that the witness ‘testified to no fact from which 
the inference could be drawn that the agent had 
actual knowledge that the trunk contained a stock 
of jewelry.’ Nor is the view stated in conflict with 
the cases in which it is held that the carrier does 
not become liable for merchandise received as bag- 
gage merely because it had frequently so received 
it, nor merely because of the peculiar appearance 
of the trunks or cases in which it was contained. 
for fraud cannot be practiced upon a carrier so 
frequently as to create a cause of action against it: 
nor is proof of a circumstance which tends to show 


knowledge, or which might excite a suspicion, 
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necessarily equivalent to proof of actual knowl- 
edge. Concerning the effect of such circumstances, 
it was said by this court in Johnson v. Way (27 
Ohio St. 374), as a reason for rejecting the ancient 
rule that there could be no recovery upon a nego- 
tiable instrument void between the original parties 
if the holder had acquired it under circumstances 
calculated to excite suspicion: ‘ Circumstances 
which might excite the suspicion of one man 
might not attract the attention of another. It is a 
rule which business men cannot act upon in the 
ordinary affairs of life with any certainty that they 
are safe.’ It was nevertheless held that good faith 
required the holder to act upon his knowledge. It 
is true that in cases not distinguishable from those 
before us the Supreme Court of Massachusetts has 
exempted the carrier from liability for the mer- 
chandise holding that, notwithstanding its knowl- 
edge of the character of the articles to be carried, 
it is liable only according to the terms of its con- 
tract, and that the articles of merchandise were 
carried at the risk of the passenger. If we were 
inclined to adopt this view instead of that which 
cbtains generally, we should find difficulty in dis- 
tinguishing Express Co. v. Backman (28 Ohio St. 
144), where a common carrier of freight was 
charged with the consequences of its knowledge 
that the value of the freight exceeded that which 
was stated in the bill of lading. It would not seem 
practicable, in this respect, to distinguish between 
the carriage of freight and the carriage of baggage, 
nor between knowledge of the value of the articles 
carried and knowledge of their character. In one 
case as clearly as in the other considerations of 
public policy justify the conclusion that, if the car- 
rier, for the purpose of obtaining patronage, and 
with actual knowledge of all the material facts, 
waives its right to refuse merchandise which it is 
requested to carry as baggage, or to make an ad- 
ditional charge commensurate with the increased 
risk, it cannot, after a loss has occurred, assert an 

immunity from liability because of such right.” 


Legal Aotes of Pertinence. 








In a recent decision the New York Court of 
Appeals has condemned the practice, in the lower 
appellate courts, of dismissing the complaint ab- 
solutely where they reverse a judgment in a case 
which has been tried before a jury. No matter 
how hopeless the plaintiff's cause of action may 
seem on the record contained in the printed ap- 
peal book, there is almost always a possibility 
that it may be improved if he is allowed to try 
the case over again. “ We are not satisfied’ with 
the action of the General Term,” say the Court of 
Appeals in the decision to which we refer, “in 
ordering final judgment on the merits, even if the 
evidence was not sufficient to justify the submis- 
sion of the case to the jury—a question which 
we do not now decide. We are unable to say that 


other evidence may not be in existence which 
may materially change the facts with reference to 
these transactions. We, therefore, think that a 
new trial should have been ordered.” The suit 
was an action for negligence, in which the plain- 
tiff was a child who had been crippled by falling 
into a cellar-way.— New York Sun. 

Chief Judge-elect Alton B. Parker, of the Court 
of Appeals, rendered the original decision in the 
Kingston Railway case, which has recently at- 
tracted so much attention, says the Albany Argus: 
Mr. Justice Parker held that a consent to con- 
struct and operate a street surface railroad ob- 
tained by one corporation was available to another 
railway company which had entered into a traffic 
arrangement with the first. This view accorded 
with that generally entertained by lawyers who 
had considered the subject, but it was rejected 
both by the Appellate Division of the Third Judi- 
cial Department and by the Court of Appeals. 
The counsel who represented the successful ap- 
pellants was A. T. Clearwater, of Kingston, county 
judge of Ulster county, who, curiously enough, is 
the most prominent candidate for appointment as 
the successor of Judge Parker on the Supreme 
Court bench in the third district. 

The request of the Shelburne Falls murderer, 
made to Judge Fessenden, to fix an earlier day 
than January 7 next for his execution, in order to 
save worriment on the part of the condemned 
man’s family, furnishes an interesting commentary 
on the efforts of his counsel to interpose obstacles 
to the execution of the death sentence. The obli- 
gations of lawyers to use every effort to protect 
their clients, ought not to be overlooked, but it 
may reasonably be doubted whether it is in the 
interest of justice or any kindness to a condemned 
man whose guilt cannot reasonably be questioned, 
to resort to legal technicalities to stave off the 
execution of the death sentence, as is now being 
done by counsel for more than one convicted 
murderer. There are cases where it it better, as 
well as more merciful, to promptly accept the in- 
evitable and shorten the anguish.—Boston Herald. 


The announcement comes from St. Louis that 
a convicted murderer there, who is to be executed 
this week, has been negotiating with a local med- 
ical college, with reference to the sale of his body 
to the institution. In this State the Penal Code 
expressly declares that a person has a right to di- 
rect the manner in which his body shall be dis- 
posed of after his death. Whether this applies to 
one convicted of murder, however, may be some- 
what doubtful, in view of the provisions of law 
relating to the body of a criminal upon whom the 
death penalty has been inflicted. Such body, un- 
less claimed by some relative or relatives of the 
person so executed, is required by the Code of 
Criminal Procedure to be interred in the grave- 





yard or cemetery attached to the prison, with a 
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sufficient quantity of quicklime to rapidly consume 
the remains. 


The amendment to the Constitution of New 
York, removing the limit as to the amount of 
money that can be recovered from a corporation 
on account of a death caused by it, has now been 
followed by a verdict of $30,000 damages against 
the New York, New Haven & Hartford company 
for the death of one of its passengers. Until this 
feature was established in the organic law it was 
impossible to obtain a verdict for damages causing 
death inflicted by a railway corporation, or any 
other corporation or any individual, at more than 
$5,000. The value of a human life was thus fixed 
at $5,000 until the change in the law, whereas the 
value of a limb might be any figure upon which a 
jury would agree. 

William H. Shankland has been appointed clerk 
of the Court of Appeals at a yearly salary of 
$5,000. Mr. Shankland fills the vacancy caused by 
the death of Clerk Gorham Parks. Mr. Shank- 
land came to Albany from Cortland in 1882, when 
he went into the office of the clerk of the court as 
one of his assistants. The appointment meets 
with hearty satisfaction. The new clerk is a 
brother-in-law of Chief Judge Andrews, who is to 
be retired on December 31, under the Constitu- 
tional provision fixing 70 years as the limit of ser- 
vice on the bench. 


English Hotes. 


The pensions of Lord Esher and Lord Ludlow 
have been gazetted. Lord Esher receives an an- 
nuity of £3,750 for life, and Lord Ludlow an an- 
nuity of £3,500 for life. 

The lord chief justice (Lord Russell, of Kil- 
lowen) has so far recovered from his recent acci- 
dent as to be able to resume his seat in court. 

While Mr. Justice Kekewich was returning 
home from Watford recently, in a hansom cab, 
the horse fell and the learned judge was pitched 
forward with considerable violence; but, beyond 
receiving a rather severe shock to the system and 
a bruise on one of his legs, he suffered no further 
injury. 

Lord Coleridge, Q. C., has been elected presi- 
dent of Trinity College, London, in succession to 
Sir Richard Webster, Q. C., M. P., who has filled 
the office for four years. 


Among the erroneous notions which have re- 
cently been expressed concerning the bench, none 
is more incorrect than the popular idea that the 
judicial staff is unsatisfactory because the majority 
of its members owe their positions to political 
services. We do not for one moment admit that 
an eminent lawyer should be disqualified for a 
seat on the bench because he has devoted time to 
politics. But putting this aside, so far from it 





being true that the bench is recruited from the 
House of Commons, only nine out of the 
twenty-eight judges now on the bench have sat in 
Parliament. The nineteen judges who never had 
parliamentary seats are Sir Nathaniel Lindley, Sir 
Francis Jeune, Lords Justices Smith, Henn, Col- 
lins and Vaughan Williams, Mr. Justice North, 
Mr. Justice Stirling, Mr. Justice Romer, Mr. Jus- 
tice Kekewich, Mr. Baron Pollock, Mr. Justice 
Hawkins, Mr. Justice Mathew, Mr. Justice Day, 
Mr. Justice Wills, Mr. Justice Wright, Mr. Jus- 
tice Kennedy, Mr. Justice Barnes, Mr. Justice Rid- 
ley and Mr. Justice Channell. But a very few of 
these even attempted to enter parliamentary life. 
The nine judges who have sat in the House of 
Commons are Lord Russell, of Killowen, Lord 
Justices Rigby and Chitty, Mr. Justice Byrne, Mr. 
Justice Grantham, Mr. Justice Bruce, Mr. Justice 
Lawrance, Mr. Justice Bigham and Mr. Justice 
Darling. It may be said of the majority of these 
judges that their positions at the bar would have 
given them commanding claims to seats on the 
bench, which they would certainly have obtained 
even had they not been members of the House of 
Commons. — Law Journal (London). 


A return has just been published showing the 
receipts and expenditures in respect of the High 
Court of Justice and the Court of Appeal during 
the year ended March 31, 1897. The total receipts 
during this period are given as 481,0481. 4s. 1od., 
this being a decrease of 16,6911. 4s. 7d. on the total 
for the previous year. The total expenditure was 
618,5141. 9s. od., which gives a net decrease of 
15,9841. 16s. 5d. as compared with the figures for 
the year ended March 31, 1896. 

It is stated that the Irish solicitor-general, Mr. 
William Kenny, M. P., is to be elevated to the 
bench, and will take his seat as a judge of the 
High Court in Ireland at the commencement of 
the coming year. 


————_—_ 


Legal Laughs. 





The recent retirement of Lord Justice Ludlow 
from the English bench has brought out certain 
stories as to his gentle manners in court. On 
more than one occasion his amiability in taking 
pity on a confused witness has led to unforeseen 
results. One was being badgered about a denial 
of drunkenness, when the judge addressed him 
kindly from the bench. “ Did you say ‘I was not 
drunk,’ sir?” he asked. “I never said anything 
about you at all,” was the reply. 

Charles Pickard of the Chicago bar brings home 
from the east a neat little story of Judge Fitzger- 
ald, a famous New Jersey jurist, whose sayings are 
current wherever two or three lawyers are gath- 
ered together. 

It seems that there was an option allowed coun- 
sel as to beginning their cases in Judge Fitzger- 
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ald’s court or in the chancery court. A lawyer 
came to him with a case in the privileged category, 
and Judge Fitzgerald asked in his peculiarly 
squeaking voice: 

“Why did you begin service in my court?” 

“ Well, your honor, the statute gives me the 

privilege to bring it in ——” 

“Oh, I know you have the option; but why did 
you begin it here?” 

“Well, I thought I had a right to ——”’ 

‘Of course you had a right, but don’t you know 
you can charge twice as much in the chancery 
court as you can here?” — Chicago Post. 


a oe 


Hotes of Recent Amevican Decisions. 


Accident Insurance — When Policy Takes Ef- 
fect. — Where an application for accident insur- 
ance is made to an agent of a mutual association, 
who has no authority to accept a person to mem- 
bership, and who has to send the application to 
the association by mail for acceptance, on such 
acceptance and issuance of the certificate of mem- 
bership the latter does not relate back to the 
time the application was made, in the absence 
of anything in the application that binds the 
association in the interim of time; and in case of 
accident to the applicant after the application is 
made, and before its acceptance, the association 
is not liable. (Rogers v. Equitable Mut. Life & 
Endowment Assn. [Iowa], 72 N. W. Rep. 539.) 

Bills and Notes—Fraudulent Representation.— 
A statement by the promoter of a corporation 
that stockholders would receive from 10 to 25 
per cent. on their money paid for stock is an ex- 
pression of opinion, and the fact that the corpo- 
ration became insolvent and ceased to do busi- 
ness six. months later does not invalidate a note 
given in payment for stock. (Swan v. Mathre 
[Iowa], 72 N. W. Rep. 522.) 

Carriers — Misdelivery of Property. — Where a 
common carrier misdelivers property shipped 
over its road, the consignee is not bound to ac- 
cept a tender thereof made more than three weeks 
after the expiration of the time during which h¢ 
agreed to extend the period of delivery, and after 
he had brought suit against the carrier for the 
conversion of the property. (Hamilton v. Chi- 
cago, M. & St. P. Ry. Co. [Iowa], 72 N. W. 
Rep. 529.) 

Carriers of Passengers — Injury — Negligence. 
--A passenger who, being carried beyond his 
station because asleep, is permitted to alight at a 
place other than a station, and who, after walk- 
ing some distance on the track, falls into a cul- 
vert thereon, cannot recover for the injury there- 
for from the railroad company. (Fisher v. Paxon 
[Penn.] 38 Atl. Rep. 407.) 


Carriers of Passenger — Ticket as Evidence of 
Contract. — A passenger may, in the absence of 





actual notice to the contrary, assume that the car- 
rier has furnished him with a ticket correctly 
stating the terms of the contract actually made, 
and is not bound to inspect the ticket to see that 
the carrier has performed its duty. (Gulf, C. & 
S. F. Ry. Co. v. Copeland [Tex.], 42 S. W. Rep. 
230.) 

Constitutional Law — Unjust Discriminations — 
Game. — Acts 1896, No. 98, prohibiting fishing for 
profit in two counties by citizens of other counties 
without license, and without limitation upon the 
fishing rights of residents of such two counties, is 
an unjust discrimination, and repugnant to 
Const. art. 1, sec. 5, providing that no person shall 


be denied the equal protection of the law. (State 
v. Higgins [S. Car.], 28 S. E. Rep. 15.) 
Construction of Will— Remainder Over to 


Lawful Issue of Beneficiary — Status of Adopted 
Child of Daughter of Testatrix.— A testatrix, at 
the time of the execution of the will residing at 
Dresden, in the kingdom of Saxony, directed the 
executors to invest one-third part of the residu- 
ary estate and apply the net income thereof to the 
use of a daughter during her life, and it was fur- 
ther directed, upon said daughter’s decease, 
“that the principal of such share be paid over or 
transferred by my executors to her” (said daugh- 
ter’s) “then living lawful issue, if any, and if she 
leaves her surviving no such issue, I direct that 
the same be then added in equal parts or propor- 
tions to the principal of the several shares of my 
residuary estate hereinafter directed to be held in 
trust for my ten grandchildren hereinafter 
named.” At the time of the execution of the will 
the testatrix was residing at Dresden, and had 
resided there for many years; her said daughter 
was married to a citizen of Saxony; had had two 
children, both of whom had previously died, and 
said daughter never had any other children of 
her body, but, previously to the execution of the 
will, said daughter and her husband had duly 
adopted, under the laws of Saxony, as their 
child, a niece of the husband. Held, in constru- 
ing the will as a whole, and guided by all the 
facts and circumstances properly to be consid- 
ered in such construction, that it was not the in- 
tention of the testatrix that such adopted child of 
her daughter should be entitled to said daughter’s 
share, upon the latter’s death, but that the same 
should revert to and be added to the principal of 
the several shares of the residuary estate of the 
actual grandchildren of the testatrix. In con- 
struing a written code of a foreign State, where 
there is no light that can be thrown on such con- 
struction by adjudications of the courts of the 
sovereignty establishing the code, and no evi- 
dence that the question presented has ever been 
discussed or adjudicated upon in such sover- 
eignty, the meaning to be given to the words 
used is to be determined by the courts, whose 
duty it is to pass upon the question. Hartwell v. 
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Tefft ([R. I.], 34 L. R. Ann. 500) distinguished, 
on the ground that such decision turned upon a 
statute giving to an adopted child “the status of 
a descendant and all the legal consequences and 
incidents thereof the same as though he were 
born in lawful wedlock,” while the code of Sax- 
ony does not purport to give to an adopted child 
such a status. The court likewise refuses to be 
bound by other adjudications, in which the word 
“issue”? has been held to include adopted chil- 
dren, as they also turn upon the phraseology of 
local statutes. Held, that the decision of the 
present case must turn upon the actual intention 
of the testatrix when she executed the will, and 
not upon the relationship existing between the 
adopted child and its parents. (N. Y. Life Ins. 
& Trust Co., as trustees, etc., v. Teresa Viele & 
Ors., N. Y. Sup. Ct. App. Div., 1st Dept. Full 
opinion in N. Y. Law Journal, Nov. 23, ’97.) 

Contract — Speculative Dantages.—Profits upon 
the sale of town lots at prices beyond their present 
market value, and which depend for their realiza- 
tion upon the working up of a “ boom,” and upon 
the contingencies and uncertainties of the future, 
are speculative and conjectural in character, and 
cannot be allowed as damages for the breach of a 
contract. (Carbondale Inv. Co. v. Burdick [Kan.], 
50 Pac. Rep. 442.) 

Criminal Evidence — Murder — Confession. — 
Less credence is not to be given a confession be- 
cause the one making it was at the time slightly 
intoxicated. (Leach v. State [Tenn.], 42 S. W. 
Rep. 195.) 


Bew Books and Hew Editions. 


The regents have just published, as Bulletin 
38, a compilation of all the laws, ordinances 
and by-laws pertaining to higher education in 
this State. It includes not only the University 
Law, but also the educational articles from the 
Constitution and the various statutes governing 
professional education and licenses to practice, 
and other allied matters. Its practical utility is 
greatly increased by many annotations and cross- 
references and by a very full index, so that every 
lawyer or school officer will find it indispensable 
when considering any of the large class of ques- 
tions covered. It is being sent to every imnstitu- 
tion in the university free, but lawyers or others 
interested may obtain copies from the regents’ 
office, post free, at the nominal price of 15 cents 
for the 108 pages. : 


The Smith Premier Typewriter Company, Syra- 
cuse, N. Y., have just issued a booklet which is 
one of the most attractive we have seen in many a 
day. It is entitled “ Our Juvenile Class,” and in- 
troduces thirty-six little maidens from the prin- 
cipal cities of the United States and Canada, 
wherein the branch offices of the company are 





located. The dainty little misses are presented in 
all manner of poses, and every one is sweet 
enough to kiss. As an advertising scheme of a 
standard and admirable article it ought to prove 
very effective. In addition, the booklet. is quite 
worthy of preservation as a work of art. We are 
going to keep ours, but the Smith Premier Com- 
pany doubtless have a good supply. 

The Canadian Annual Digest (1896) of Cases Re- 
ported in the Various Dominion Reports, and 
of the Canadian Cases Decided by the Judicial 
Committee of the Privy Council. By Charles 
H. Masters, Reporter of the Supreme Court of 
Canada, and Charles Morse, LL. B., Reporter 
of the Exchequer Court of Canada. Toronto: 
Canada Law Journal Company. 1897. 

This, the first annual volume of the kind, is 
designed, as the authors state, “to reduce into 
some semblance of congruity the annual output of 
case-law, which forms so important a part of the 
body of Canadian jurisprudence, and has hereto- 
fore existed as rudis indigestaque moles. Of course, 
with the civil law prevailing in the Province of 
Quebec, and the common law constituting the 
basis of the respective systems obtaining in the 
other provinces, absolute and entire uniformity of 
doctrine cannot be looked for; but where there 
are no radical differences in the laws there can be 
no great dissonance between the judicial decisions 
of the several provinces, and, so far, there ought 
to be no insuperable difficulties in the way of a 
general co-ordination.” With this object in view 
the authors, who are thoroughly well qualified, 
have produced a most valuable work for which 
there has long been a demand. Such examination 
as we have been able to give the volume indicates 
that the authors have spared no efforts to make 
the work exhaustive, reliable and free from errors. 
The volume consists of 371 pages, in handsome 
binding, and is certain to prove of very great 
value to practitioners both in the United States 
and Canada. It is the intention to have the digest 
issued early in the year in future. 





Books Received. 


A Handbook on the Annexation of Hawaii, by 
Lorrin A. Thurston. The book gives a brief 
description of Hawaii, its people, government, 
laws, commerce, finance, educational system and 
resources, and contains a digest of the official 
opinions of American presidents, secretaries of 
state, ministers and military and naval officers 
concerning the annexation or control of Hawaii. 
The author favors the annexation of the island, 
and answers various objections thereto. 

Proceedings of the Oregon State Bar Associa- 
tion, at the sixth and seventh annual meetings, 
held at Portland, Ore., on August 20 and 21, 
1896, and August 19 and 20, 3897. 
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